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Comments L
RN

"[NOTE AH c1tatmns tﬁ “Manual” in: the comments beiew are to' the S

Administrative Rules Procedures Manual, prepared by the Revisor of =
Statutes Bureau and the Legislative ‘Council Staff, dated September
1998.]

-a.. The. ene~sentence analysis-of the rule. does" nothmg more than identify the subject of .

the'rule. Tt does not analyze, or even summarize, the rule. This can’ hardly be saad to comply S

with the requirement of s. 227 14 (2) Stats for a plam 1anguage analysm

b. Section NR 328.01 is all expianamry, background information. It does not create
substannve requirements, which is the kind of ‘material usually placed in ‘rules. This material
would be more ap;}ropmateiy put'in a guzdanca document for-distribution to permit applacants
'Aitematweiy, it'could be put in notes 3;0 the mie or recast as departmental findmgs to support the
specific provisions of the rule. *

c.. The rule frequently fails to make a complete statement of what it is intending, leaving
a pormon “of its” meaning 0 ‘be ‘inferred’ from context or from’ titles (which are not legally
euforceabic parts of the rule). “For ﬁxamp}e sNR 328.02 (1) should make clear that s; 30,12 (2)
and (3) (a) 3., Stats,, ‘allow the Depar{ment of Nataral Resources {DNR} to issue a permit for the
placement of materzais oF structures on the bed of a navzgable water. That same subsection
should also make clear that the piirpase “of ‘that subchapter ‘is to ‘establish standards for the
granting of such permits to avoid adverse effects, among other things. Section NR 328.05 (1)
should specify what the alternative shore protection measures that it refers to are alternatives to,
while s. NR 328.05 (2} should clearly state what should not be aiiawed to intrude into a
waterway beyond the extent necessary to provide a sound foundation. Sections NR 328.08 and
328.23 are also deficient. For examples of good drafting, see s. NR 328.09 (2) and (3).
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“d.”"'The rule frequently fails to use the acnve voice, resulting in unnecessary ambiguity.
To the extent practical, rule provisions should be’ wrltten in a form such as “X shall do Y™ or “X
may do Y For example, the first sentence of s. NR 328.06 ‘should read something like the
following: “A riparian property.owner who proposes to. install shore erosion control shall
submit an application to thé department on a form provided by the department Agam for
examples of good drafting, see s..NR 328,09 (2) and.(3). S

. e.: Section NR 328.07 is particularly ambiguous as a result of both implying-information
that is not statéd explicitly and using the passive voice. It should be reformatied to explicitly
state‘that-the department may approve permits for erosion control structures at the specified sites
only using the specified techniques and the specified permitting processes.  To achieve the
greatest clarity, it may be necessary to further subdivide this section, for example, by creating
separate subsections distinguishing techniques allowed at a low-energy site under a short-form
permit from those ailowed ata Iow~energy site under a long-form permit.

f I)efmltions created in the ruie often mciude substaetwe or descrlptive material that
sheuid be placed in a substantive prov;s;en .of the rule or'in a note. For example, this comment
apphes to.everything except the first sentences in the definitions of “biological erosion control,”

“permanent breakwater,” “revetement;” “temporary breakwater and ¢ vegetated armormg, > and
most of the definition of “integrated toe protection,”. SR : -

g. To separate substance from definition, the definition of “predicted storm-wave
hezght” should be reduced to “the wave height estimated under s. NR 328.__." A substantive
provision should be created to specify how to calculate the. -predicted storm wave height. {(Note
that the journal articles referred to in the definition should be properly mcorporated by reference,
} -1f references to: zi}em are retamed in the ruie ) : :

“hOA narrat;ve text shouid be demsed to descrlbe slepes rather than the msuiers
shorthand of “1H:2V” as used in's. NR 328.04 (3) and elsewhere in the rule.

: The deﬁmtxon of “bulkhead” shﬁu}d read Ta. vemca} simcmre that is installed
paraliei to the. s'he'r'e to prevent the sliding or slumping of the land and to protect the adjacent
upland from wave actmn 7 Any. dlSCBSSiQﬂ of ‘what: bu%kheads are cemmoniy constructed of
should ‘be omitted or plaeed in a note. Note that this term is generally. undersmod and so this

definition most likely is not necessary.

_ :j; Websters Thzrd New Inremaaonal chtzonary, Unabndged defmes “fe?;ch” as: “4.
:the distance over open. water_ or land .over which the wind blows <..> _specif.: the distance
traversed by waves. w1thoui_ ebstmcﬂon {as. when caused by stea«;iy wmds) " This leads to two
observations, First, since “fetch” means a distance, the term “fetch Iength” is redundant.
Second, with this perfectly servzceabie dmtwnary deﬁmtzoa there is.no need to define the term
in the rule.

k Two other terms w;th standard dietienary defmfnons that do not need defmmg in the
mie are “revetement” _and riprap.”
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L. The definition of “fetch length” uses the term “shore protection point of interest” and
the definitions of “high energy site,” “low energy site,” and “moderate energy site” use the term
“shore protection site.” These terms are undefined and inconsistent with each other. Since
subsequent prowsxcms use the s1mpler term “site,” it is suggested that the definitions use the
sxmpier term, as well. ' Lo e s B

m. In s. NR 328.04 (18), the phrase “Hard armor” should be replaced by the defined
term “Hard armored v

n. Sectlon NR 328.07 (4) (b) 2 shouid not be given a title, since other comparable
subunits of that subsection and paragraph are not given titles. Further, since the material in sub.
(4) (b) does not grammatically Iead into subds. 1. and 2., this material should be renumbered as
subd. 1., and subds. 1. and 2. should be renumbered as subds. 2. and 3.

‘0. Section NR 328.07 (4) (b) 2. contains a great deal of information and many specific
requirements, compressed into very little text. This warrants expansion into a paragraph or even
subsection of its own, with appropriate subdivisions.

p- Table 1, actually a worksheet, should be given a title and some descriptive
information indicating what it is and how it is used. The single reference to it in s, NR 328.07
(4) (b) 1. does not seem sufficient.

g. Since s. NR 328.08 has only- one subsection, s. NR 328,08 (1) (intro.) should be
renumbered s. NR 328.08 (intro.), the paragraphs renumbered as subsections-and the remaining
subumts sheuid be renumbered accordin g}y

. 1, Sﬁctmn NR 328. 08 (1) (b) (mtm) shouid end wzth thﬁ phrase mciudmg all of the .
foiiowmg Also, the material beginning with “including fish and wildlife habitat.” Should be
incorporated into the list that follows that introduction. : :

s Section NR 328.08 (1) (b).5. (intro. ) shouid end with the phrase “mcludmg ali of the
following:™.

t. The second sentences of s. NR 328.08 (1) (b) 2.,-4;; and 5. ¢. should be placed in
notes. . S :

u. Sec:tion NR 328.08 (1) (b) 5. c. should begin with a phrase such as: “Potential for
impacts on.” -However, the words “potential for” do not seem necessary for this subdivision
paragraph or for the other subdivision paragraphs in that subdivision. . :

v. In s. NR-328.08 (1) (¢) 2., the notation “i.e.” should be replaced with the phrase
“such as™ and the notation “etc.” should be replaced with an appropriate catchall description.

w. It appears that 5. NR 328.08 (1) (¢} 12. and"{3. shouki be aumbered s. NR 328.08 (1)
{d) and (e). [But see comment 2. q., above.]
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. x. The substance of s.. NR:328.10 should be combined with s. NR 328.03, since both
address. applicability.. Also, in'the third sentence.of this provision, the first occurrence of the
word “of” should be “or”; in-the last sentence, enforce: should be replaced by “in force.”

y. A breakwater isa structure not the piacement of mater;ai the deﬁmtlon in s, NR
328.22 (1) should be rewritten to reflect this. However, again, is this definition for a commonly
understood term necessary? Is the definition of “structure”™ necessary? -

‘z. Section NR 328.23 (mtm) should end with the phrase “all of the fcllowmg apply:”.
{See also s. NR 328 24 (mtro ) } oo S _

A A copy. of the form requ;red under . NR 328 06 should be prov1ded with the rule.

b The cross—reference in's. NR 328. 07 (mtro} 1s mcarrect Presumably, it shouid refer
to sub. (4). :

a. Ins. NR 328.01 (3), the use of the notation “/” should be replaced by the word “or
in the last sentence.. In sub. (4); the fifth sentence should conclude with the wcrd settings” and
the new sixth sentence should begin with the word: “Therefore : : S

~b. The term “hard armored” is an adjective, whﬂc the term “hard armoring” is a noun.

’:These ‘terms cannot have the same ‘meaning, as s. NR 328 04 (8) suggests. “Also, what are’ = -

““mechanical components” of an erosion control strucmre‘? This 1mphes amachine- hke aspect of -
the structure--is this what is intended? - s :

e, 'fflntégiia_{ed.-tae__mga_a_gémant” is a-noun but s. NR 328.04-(10) defines it as if it were a
verb. If this definition is retained, it should be rewritten.

~d. ~Ims:-NR 328:04-(12) and (13), “1.0 feet” should be replaced by “1.0 foot.” Also, the
rule does not specifically assign a definition to a situation in which wave height is exactly one
foot or exactly 2. 3 feet.

g, Inss. NR 328: {34 (23) am:i 328 05 (1) the word “a” should be replaced by the word
an” before the words “offshore” and “erosion,” respectively. : : :

f.. Section NR 328:07 (4) (a) 2. app];cs cmly to sites with a slope of exactly 1:2. Should
this be a slope of 1:2 or greater?-

g. As written, s. NR 328.07 (4) (b) (intro.) allows either the applicant-or DNR to invoke
the exceptions that follow. It would appear that DNR could not overcome the applicant’s belief
that the exception should apply. Is this the intended effect? Also, the phrase “as a result of
unique site conditions” should be set off by commas.
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h., Ins. NR 328.07 @) (b1, the symbols meanmv greater than and Iess than should be
replaced by the words. Also, the phrases “in the low energy category,” “in the moderate energy
category,” and “in the high energy category” should be replaced by the phrases “listed in sub.
(1),” “listed in sub. (2),” and “listed in sub. (3),” respectively.

i. Ins. NR 328.22 (5), why is the definition of the térm “structure” different from the
definition of the same term in's. NR 328.04 (22)7



ORDER.QF. THE STATE OF WISCONSIN:
NATURAL RESOURCES BOARD.
CREATiNG RULES B

The Wisconsin Natural Resources Board proposes an order to create NR 328 re!atmg 1o
department standards for erosion control in iakes and |mpoundments

FH-31-01

Analysis prepared by the Department of Natural Resources

Statutory authority: s, 30.2035, Stats.s ¥ AN M/D Ml

Statutes interpreted: 5. 30,7772V and (3}{3)3@\&3’:&:.

This order codifies the fmdings of a department study on shoreline pro’tectlon measures as
required under s. 30. 2{335 Stats., to prevent adverse effects ‘caused during and after shore
protection constructton activities and to.achieve conszs;tancy in the application of navigable
water laws for the constructton of erosion control structures.

SECTION 1. Chapter NR 328 is created to read: /’\"Q C 7

CHAPTER NR 328
STANDARDS FOR SHORE EROSION CONTROL
IN LAKES AND IMPOUNDMENTS

Subchapter | — Shore Protection Structures
'NR 328.01 Introduction. {1}
processes by wﬁi&h.wxhe"gﬁﬁfer ?’W"a“?esuﬂamd*@ir currents is dimmlshed and erosion
fessened. .€onstru hore erosion control is g public rights and interest issue because of
potem;aﬂy a Verseﬂmpaﬂtmrr"s“ﬁ"é?é’fme and nearshore habatat water quality, nearby riparian
property owners, and users of the affected pubt;c Waters

{2} The main process in natural shore erosion ccntroi is dissipation of water energy.
Secondary processes include: the formatxun ‘of nearshore shoals and bars, building of gentle
nearshore and beach slopes, and growth of vegetation. Nearshore shoals and bars form as
erosion uncovers or sorts out sand, gravel, cobbles, boulders and bedrock from beneath
glacial till and othet fine soils. These more energy resistant materials are formed into wave-
breaking, energy-absorbing barriers that eliminate, or slow, further erosion.

{3} Vegetation is an important element in natural fakeshore protection and provides
erosion control through several mechanisms. The plant root system helps hold the soil
together and increases the overall bank stability by its binding network structure (the ability
of roots to hold soil particles together). Exposed vegetation (stalks, stems, branches, and
foliage) can increase the resistance to flow, dampen waves, and reduce the local flow
velocities, causing the flow to dissipate energy against the plant rather than the soil.
Vegetation also acts as a buffer against the abrasive effect of transported materials. Finally
close-growing vegetation can induce sediment deposition by causing zones of slow velocity
and low shear stress near the bank, allowing coarse sediments to deposit. Vegetation is



also often Tess eXpénsiVe than most structural methods; it improves'the conditions for .
fisheries.and wildlife, improves water quality, ‘and can protect natural scenlc beauty and ",
cuitu@heoioglcal resources.

{4) Let:atibn"'standarc'is are sé‘tting dependent and based on'erosive energy at a site
as measured by predicted storm-wiave height. ‘Low-energy settings are found-to contain
fine-size nearshore sediments, stable natural vegétation, and absent or natural levels of
erosion. In low-energy and most moderate energy sites vegetation can effectively meet
erosion control needs without infringement on the ‘public interest. Reéplacement of natural
shoreline erosion control with hard structures or armoring in low- and many moderate- -energy
settings is often unhecessary and has harmful cumulative environmental side effects.
Shore protection from vegetation alone nay be inadequate in some moderate- -energy
settings and many high-energy settmgs‘, thereforemethods that rely on technical structures ><
or a cembmat:on of vegetation with technical structures (large substrates) may be a
necessary Riprap, vegetated’ riprap, and integrated ‘toe protection are preferred stractural
shore protection methods in high-energy settings with erosion problems, because they have
less adverse effects on waterways and adjommg proper&y than bulkheads, -

-

L¢”

. * “—éy ‘{r} Cot
NR 328.02 Purpose. (1) Section 30, 12{2} and {3}{a)3., Stats., aliog\s perm t to (’@
be granted if a structure will not be detrimentatito pu}atlc rights or interests in thé navigable e
waterway. It is recognized that without adequate {:cmrois serious degradation of water

quatlity, fish and wildlife habitat, and public mterests in recreation and natural scenic beauty

could occur during and after the construction of shére protection structures in navigable

waterways. It is the purpose of this subchapter to] avoid or minimize any unavoidable

adverse effects caused during and after such construction activities.

{2) Section 30.2035, Stats., requires the department to conduct a study on shore
protection measures, including the use of retamlng walls, and the environmental impact that
these structures can have. This subchapter is promulgated pursuant 1o0.:5.:30.12(2) and
{3(a}3., Stats., 10 mpiemem the recommendat:ons of the study and to achieve consistency
in the application of s. 30.12(2} and {3){a}3., Stats., to the construction of ‘erosion control
structures. B 4*\ &

NR 328.03 Applicability. “This subchapter applies to all applications fori g jf;mit
pursuant to s..30.12(2) or:{3){a)3., Stats., to construct shore erosion control structures én

the bed and bank of a Iake or impoundment,

{1} "Eﬁank" means the Iancf surface abu’(tmg the hed of any nawgable Waterwav
which, either prior 10 any . project or alteration of land contours or as a result of the proposed
project or alteration, slopes or drains without complete interruption into the waterway..

NR 328 04 Defm;tmns In this subchapter

{2} “Biological erosion control” means a technique that.relies on plant materials as
the main structural-elements in a shoreline protection system. inlogical shore protection
techniques are comprised of living or organic matsfials, ar both, such as native grasses, - \/
sedges and forbs; live stakes and posts; jute netting; and fiber rolls and mats. All mateﬂais
used in biological shore protection techniques shall be biodegradable. - Temporary

2 %w e
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breakwaters,. with non-biodegradable elements, are considered a permissible element during
the plant establish mfphasa of.a biological erosion commi project.. (\)w

o commonty construc xd of timber, - rock (gabzcns), cuncrem, or, steei or a!mw

_ : Cinstallsd paraltel- torthe shore. ahe _.to retain or.prevent the
T sliding. and s!umping of. fand. ﬁ_'v_-jprotectmg the ad;acent upiand area from wave action.
}'"u

i4} "Department" means the, depaftmem of. naturai rasources

(5) ”Fetch” means the area in whzch waves are. generated by a Wind havmg a fa;r
constant d;rec‘aon and velocity (speed}

(6} "?etch iength" means the !ongest contmuous ciastance measuremeﬁt ongenatmg
from the'shore: pmtecteon pumt oF mmmss the water surface 1o its oppos;te intersect

with the: shore orfands-

2t
’/‘féyé T»zma( Wv wq_J oy
ééﬂJ(WwZ Z %é” f'u«w/
L 0y
in’“frt/? 5’ r/wc r’ v}& 4’6 V[%L Ve
VLMM{(;/ Z g o et ("”F‘)Zw,,,
¥
ZY{‘/“L (.J\ﬂ KZ/& Wéa"‘ é%; {,a/f;(
»/ f Y/ é’u«é w;v%)
{7 “Grade™ means the physmai dlsturba m‘ the bank hy the addition, removai or C//
redistribution of topseil. :
/ . ot - / A?‘*? T R P P 4
{8} “Hard armored" or "hard armoring” means a desig cture ba_sed on “
engineering principles that refies solely ‘on inert structural o mechanical pompenents. Inert
components mciude WGOd stone concrete bnck piast:cs an sym ic paiymers.
: R 7 I
© 0 {9) “High energy site” means asShore protect!Wm the predtcted storm-
wave height is greater than 2.3 feet. ™~ . — o

g verb /qL‘ y
107 "-inte'gfa-ted'-toe'p‘rotécticn”'means-'combuﬁgg 2 separate‘methods: toe '

protection, which pfotects the base of the bank; the “toe”, to the OHWM, and the
remainder of the bank above the OHWM. The toe protection relies on materials, such as
store; armor units, fiber rolls or wattles to protéect the base of the bank to'the OHWM.
Above the'toe protection, the rémainder of the bank is revegetated by ‘installing ‘a'shoreland
buffer or with brush layering, brush mattresses, fiber rolls, live stakes, vegetated geogrid,




rolled erosion control products or wattles. Plant materials may also be incorporated as part
of the shore protection design below the OHWM as well.

{11} "Long-form permit means any permit requ;red under s, 30.12{2), Stats.

" {12) “Low energy site a shore pmtecnon site where the predlcted storm—
wave height is lessthan 1 0@‘1@; : Ce SR
{13} "Moderate energy site” meaps a shora protectton site where the predlcted ‘.
storm-wave heightis greater than1.0 fegf and less than 2.3 feet: - y h o ’v\ﬂ‘ ’\,Q_M 3 ;;C {
N .y . - 3
[ ot A

{‘M}“foshore means iocated a minimum of .8 horizontal feet-from the ordmary h‘fgh
water mark. : ; .

{15} "Ordinary high water mark" or “OHWM” means the point on Ihe bank or shore
up to which the presence and action of the water is so continuous as to leave .a distinct
mark either by erosion, destructson of terrestnal vegetation or other easaly recogmzed
characteristics. : R : : -
{16) “Permanent breakwater” means a structure constructed of stone, rock,
concrete or other non-degradable materials and located offshore for the purpose of o )
diminishing the force of the waves and protecting the shoreline;\\These struciures can be »g
designed to provide fish and wildlife habitat in addition fo erosion control by incorporating
vegetation on the breakwater and in the nearshore zone, Hard armored permanent
breakwater designs include stone ‘dikes, barrier islands, stone islands and submerged
offshore shoals. '

T Q\[ a\b/@éf#!f & f('é"'*
71 “Predicted storm-wave height’_means the wave hetght)estimated accordmg to sz)
Young and Verhagen {1996) and Young {1997)/by applying: a statewide mean wind speed of f’l g -
35 miles per hour {thetd; the applicant” s fean take depth, or mean dﬂpth of tetch. transects;
and the applicant's average fetche— o ¥ 7%* pein 'l 7
Note: Statewide Mean windspeeds are estimated from Knox 1986, MW&A .

o

{18} “Revetment” means a structure fitted to the slope and shape of the shoreline <~
and are constructed of rock, concrete, cellular blocks or other similar materials. Revetments
may incorporate plant material into their design. Revetments protect only the land behind e e
them, and erosion may continue on adjacent shorelines. Slopes steeper than 1H:1.5V are
generally unsuitable to revetments. (Hard: arﬁm_ evetment designsiinclude articulated
concrete black systems and riprap. Vegétated Tevetment designs include vegetated
conerete block systﬁms vegeta’ted geogrtés anchve e’tated nprap

A

{19} “Riprap" means a layer of rock, mcludmg fiiter material, placed on the bed and _ (4%
bank of a navigable waterway to prevent erosion, sCOUr 0 !oughmg of the emstmg bank.
Riprap is another term for one type of revetment. M

{20} “Short-form permit” means any permit required under s. 30.12(3}a}, Stats.

{21) "Similar material” in-s7 30.12(3){a)3., Stats? means material, such as concrete, . y&(:f 'Z( -
masonry, steel or wood, which is de&gne and constructed for the purpose of protecting j -

the bank and ad;ac:erz’t up[and from erosion. : MVL aanl A

‘%«?s 1’“’&




422)  "Structure” means any- artificial creation which has a defined shape, size, form
and utility as opposed to a mere pile or dumpiof materials.

{23} “Temporary breakwater” mean‘-ffshore struct‘;ra consisting of \Igg O
rctu

biodegradable materials, such as jute, coir f;ber, willow stakesabranch box,or a st

that will‘be removed-afiera ‘set-period:of time. empsrary breakwaters are placed for the

purpose ‘of providing an area of quiescent water, When new. erpsion protection designs and } -

shoreland plant installations are becoming established. Breakwater designs requiring U

removai after a'set petiod of time are also:considered temporary. Biological temporary ¢~ JQZ.-:"M o
- _bmakwater demgns degrade nawraiiy and.include ‘branchbox breakwaters: and fiberlogs). «5

(243 “Vegetated armormg” means a-technique that integrates biological and
technical methods. They use a combination of plant materials with tneﬁ’gﬁg;tvurai \/’a _ / f
components. Inert components include wood, stone, concrete, plastics and synthetic '

. polymers. ‘Vegetated-armoring techniques falt into the foilewang 4 categones mtegrated toe
protec‘ttonl revmmem{ buikhead and breakwater S R i

My

{25) "’Wave heaght” means the vert:cai dastance between the wave crest: and wave
trcugh : :

‘NR 328.05 General policy. (1) Alternative shore protection measures-such as
minimal-grading of the bank and adjoining upland to-a stable slope; reyegetation or other
bicengineering technigues: can effectively stabilize some shorelines.without the need of a
permit. - The department may-determine-that it:is: detrimental-to-the public interest to .
authorize a grosion controf structure if alternative methods can protect the shoreline anch
aci;acem upiands wrth m;mma! adverse envzronmentai 1mpacts )\/

Nom Gradmg more than g G OQO squar -_'feet of the bank and ad;ommg upianﬁ
_requsres a gradmg permi_ S SR Ry

S ‘)"3_ o

{2) The extent of mtrusmn into.a watarwaagf shaif be I:msted to the dsstance
necessary to provide a sound foundation and achieve structural stability. Bulkheads shall be
constructed:as nearas pract;cab!e 10 the ordmary hlgh water mark to. minimize: :ntrus;on into

- tha adgacent waterway : : : : :
: NR 328 BG Perm t appilcatlon_ X :
-pe::m;t shaii be submattedﬁbﬁhe;”partan pmperty owne_

provided by the department-and:include all require

n-a form
;m‘ormanon The. parmet appizcat;on shall
include data used to determine-the energy level of the application site. The permit . C‘Dﬂ/
application shall also include, cumulatwe erosron potential data and values, or bank edge "/

: V\JL& /lr&ﬁ&agta v[z) .

F T

recession estimates when appropriate; i o oo - R : = { ' i
: o R
G 8 O'Igms ontmi methods and permut process Except as provided in s. .
§~ Q NR 328.06(4) itgible methu of erpsion control and permﬁ" processmg are as follows \(
RS based o t ATH SO potentsai "Tﬁe applicant’s shore site: : o
&

i‘i} LOW . ENERGY SITES, At lcw energy sxtes

. y {f(f&,.g_ ; L . Y

{a} Aldl blciogecal erosion control methods,(nc!udmg fiber-rofls and mats, live stakes ;&

brush mattresses and layers, branch boxes, temporary screensb and temporary breakwaters
are eligible. Short-form permits shall be used. /




{4}{a}.

{2) MODERA’{ E ENQ%G? SITES, At moderate energy sites:

{a } All hioiog:cai erosion contr a) and temp.orafy_

o

“{b} Vegetated armoring limited to toe protection and revetments, such as vegetated
block systems; vegetated riprap; armorad toe: with bank revegeta‘{mn -are ‘eligible. . Short--.

farm permits shaﬂ be us

~~eY Hard
Lﬁng—farm permets are reqmred

{d} Hard 'armarsd .buik-heads and permanent breakwater ncludmg wood sheet psie,
and concrete’ waits and: vegetated bulkheads and permanent breakwaters, such as gabmns}
are prohtbated excepi as: pmmded m sub {4}(;.:) {7 r“ T Lo e

<% ?’%\

{3) HfGH ENERG‘:‘ SITES. At hlgh energy s;tes

{a} All biological erosion control methods a} and temporary

breakwaters are eligible. Short-form permits shall be used.

{b} Vegetated armoring fimited to toe protection and revetments, such as vegetated
block systems, vegetated riprap, armored toe with bank revegetation, are elsgible Short-
form permits shall be used.

{c) Hard armored revetments such as E’ipf‘ap or concrete biock systems are eEzg;b
Short form permits shall be used. R - : : . SRS

{d) Hard armored bulkheads or permanent breakwaters, including wood, sheet pile,
and concrete walls, and vegetated bulkheads or permanent breakwaters, such as gabions,
are prohlblted except as provided in sub. {4Ha).

{4} ExcePTiONS. (a} Hard armored and vegetated bulkheads are eligible for
authonzation using long-form applications in the following settings: :

cﬁ??l’ ,,,,,,

1. Locations where vertical docking facilities are needed such as municipal or
industrial harbor areas and boat marinas.
Qg’qk,g
[ ( e 2. Navigational channels actively used as thoroughfares or for access, with slopes
w j 1 2V, §howmg evidence of erosion, where alternative methods of erosion contral would
« ¢ impedé navigation.

x4

3. Locations where slopes are 1H:2V or steeper and where the applicant
demonstrates that alternative measures are not practicable taking into consideration bank
height and the location of permanent structures.

7

{b} Hard armored-erosion control methods are: prohibited except as provided in sub.

LWhere an appircant@ﬁhe depa igves that,as a result of unique site <

condttzons} predacteci storm wive heights might insufficiently predict erosion potential, either

A




{
] < r N

g g,&ﬁf}\ﬁ <

of the fﬁﬂe\wgstandards and method?‘\ halE be appiied to determine whether erosion
control methods from an adjacent energy category may be: authc)razed Adong-form: permit

process is required. \,\(\\ ‘ /Z//j S (w/. (_’{5

A site/where the cumulative erosion pcwgt’%i value {CEPV) as-described in Table

1, 50 ﬂ be restricted to methods ifthe low energy categorly; a site where the CPEV
(3 and: O is eligible'for methods. inthe moderate energy sat - A site where the:CEPY
g~ Y70 is-éligible for methods in tif’ﬁféﬁfﬁtgy sites, T

W?fy{;&fvz:gff‘g) f-’/ A roch :'//)
v <o ents. Sites where bank-edge recession exceeds 4
feet’ per year’ are’ ei;g;b e far: erosmn methods ofa high energy. category, sites where bank- .
edge recession ranges from 2 and 4 feet per year are eligible for erosion.control methods-of
a moderate energy category; sites where bank-edge recession is iess than 2 feet per year
ays\be restricted to erosion control methods of-a fow-energy category. Methods of:
méasuring bank edge recession shall include all of the following: establishment of a physical
_ measurement reference line: between at least 2 headstakes; daie-lmbeddari phomgraphs
showing fhe initial. mstailat:cn :of the: reference line: and headstakes‘ reference distance
mgaslres 10 the' bank edge shall: be reported: 0n: departm@nt suppitedffcﬁms, and: time:
between separate measuremems shall equal or: exceed ﬁ months during: the. open- -water. .
~ season. Upon receipt of the apphcant s bank recession data departmsnt staff may conduct
\ ~a site visit to verify methods and assess the: applicant’s site. e .

v Aw\ﬁ _
o N'

p
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Table 1.

ipiis

SHORELINE

DESCRIPTIVE CATEGORIES

o
3]
VARIABLES EROSION POTENTIAL VALUE (EPV) LOCATED IN PARENTHESIS |Z »
- - . ON LEFT SIDE OF EACH CATEGORY BOX % =
FETCH qvre e iyt | (0) <10 () 110 -13] (1AL | (1-3 | (10)3-10 | (13) 1030 | (16)>30
;Z‘Z;;i45dcmcsmlhm‘sndcuﬂhepcmd‘cahrwuw I T R . . - e e ) ]
DEPTH AT 20 FEET, nopcot wair (H <l @.1-3 (3)3-6 (4)6-12 (5)>12.
DEPTH AT 100 FEET, s () 21 515 O @63 =12
feelz 10 feet from shorelne . -
BANK HEIGHT, s ot busk e (1)>20 (2)20-10 (3)10-5 4y 5-1 5y <1
e shorcline of fust behind the sediment beach

vpe ard abnndnnce of vogrislion acowmng in the water off’

hic sharekine

emergent, floating,.or
submerged vegetation

BANK COMFOSITION {0} Rock, 'marl, tight clay,welll - (7) soft clay, clayey sand, - |(15) uncemented sands or peat
position nad degger of cevaeneaion of the cemented sand {dig with a pick] moderately cemented (easily (ea31 y dug with yeu hand)
or swamp-foresty - dugwithaknife) .« - - .
SAND BEACH WIDTH {§) wetlandor]  (1)>20 (2)20-10 (3) 10-3 (4) 5 i {5) iess than 1
et of sand beack ety betwoen bank and shareling less than 1/3 H S or broad marsh
mile fetch
OFFSHORE VEGETATION | . (1)}dense orabundant {4} scattered.or patchy - - {7} lack of emergent, floating,

-emergent, {floating,.or .
submergent vegetation

.. or submergent vegetation

SHORE VEGETATION (0) no sediment beach |-{1)-dense continuous (4) scattered or patchy] (7) lack of vegetation
e and sbundaico of the ing, om the barik vegetation, marsh vegetation, upland
face and dumediaiely on die bank ip fringe, and shrubs trees and shrubs

BANK VEGETATION ——

(1} dense vegetation, upland

(4) clumps of vegetation

(7 lack of vegetation

ol the rolyring o the bk and trees, shrubs, and grasses | alternating with areas Eackmg (cleared), crop or agricultural
Fsranediately on top of the sank Ii;! o ’ Vﬁ&(ﬂatii)n : T ian d
{SHORELINE GEOMETRY

Frards g cither side,

: __'wmmhmafl}wwoﬁisw niiwgseinleﬁrﬁczeﬂplus?ﬂfi__ : '_ L

(D) coves

(4) irregular shoreline

1(8): ﬁﬁaéland point, or straight

sherelme .

{0y< 1/3 mile fetch

{1}y south to easﬁ :

4 -souiﬁ {0 west

(8} w&ast 0 north to

frromitrity to wid use of boat chanagls

- J.-or constricted shallow water .

vards, broad open water body,

body

SHORELINE ORIENTATION
renemal goopraphuc direction i shoretine foes east
BOAT WAKES - (1) no channels within 100 . |(6) minor throughfare with 100{(12) major thorughfare within

vards carrying limited traffic,

or major channel 100 yardsto | . . .

Y mile offshore

100 yards carryving intensive
.- traffic.

CUMULATIVE EROSION POTENTIAL VALUE (CEPV)——»




'NR 328.08 Analysis’ cnteng’fér lcmg -form pefmlts |1} The department shall apply the
_‘faiiowmg factors m evaiuatlng permlt app ication: : i

r.’a) Whather alternative shore. protectmn measures as descnbed in s. NR 328 05
should be used in lieu of the proposed structure,

(b) The sumulative and individual impact on public rights and interests (nctuding fish
and witdlife habitat, physical, chamical and olog;cai effects on the adgaoent waterway and /;
natiral scenic beaut\%mciudm%’“ 7 m{z{ et L

1. Interference with: nav;ga’cion and its mc;dents mcludmg but fot limited to -~
swimming, boating, fishing and hunting. '

2. impacts on:natural scenic beautyg_ess developed areas.of the lake or less. . .
developed-lakes:in: generaE Wtii experience greater fmpacts on natural scenic. beauty from the / :
_siructure and s actwsty than other maore: deve!opeﬁ aregasor 3akes : ’

i

3; -Dgye-!npme_nt daﬂsz_ty.

&npabts on threatened 'nr"eﬁdéngéred species. éurvey information indicates that 7 :
threaiened ‘or endangered species or "the:r habetat are found near the site:

5. impa«cts an ftsh and wﬂdilfe habttatlf ““’*Myj A / F 1 i s

S a. Pot_e_ntiai for redu_c'et_;l _dar_.;sity_ :Qf_ w_oody cov_er_- in shailpw_wa_ten _

b F’otentiai far reduced densaty, coveraga and diversity of nearshore vegetation, such
_as terrestrlat semergent, fioatmg Ieafed and subme;ged zones. :
)Wfaf&m : S Lo
_ Designated: sens;t;ve areas, _spawmng or nursery habatat (F he structure and ats 7
assomated activity locatedin or'near spawning/nursery habitats or dessgnated sensitive areas. ) i

: d'-’*-?:}te’nila 1 for nha-nge'-tn-nea‘rshdre“substra-‘fa-'tbat reduces its -sustab;itty for habitat.

{c } The erosion expcsure of‘ the project site based on site- spemflc conditions,
anciudmg
1. Shoreline s'tabiiity and shoreline recession rate.

2. Shoreline geomeir@mbavment, meader, straight, headland, points@

(N

3. Bank condition such as height, slope, soil composition and vegetation.

4, Water level fluctuation and management.

5. Severity of ice heave,

6. Degree of threat to a residential or commaercial structure,

7. Fetch,




8. Nearshore bottom sediments and substrates.

9. Nearshore dapth and stope

o
10 Boatmg mtensﬁcy and I?‘fel of beoating management. : v i A mj’j
1 1 Denssty and coveragwearsho:’e vegetation such _-terr'estriai_, emergent,
floating-leafed and submergent zones. - : :

(00 ]Qﬂ The effect of the project on the adjommg upEand

{ e\) /1’3/ The smpact of the pro;ect on riparian use. Pf the shoreline

_ 4{/q[\1ﬂ» volet . W @wm{m

NR 328. 09 Permits. {1) Permits shall be granted where the department finds that ,//(Z/)
the provisions of this subchapter and the relevant standards contained in 5. 30.12(2) or
{31a)3., Stats:, have been met. The department shaii review all.proposed activities subject to
this chapter and shall determine whether the project proponent has shown, based on the
analysis criteria, if the activities are in conformance: ‘with the.provisions of this chapter. The
department shall, upon request, meet.with.a project proponent and other interested persons
to make a preliminary analysis of the potential for compliance with this chapter.

{2} The department may deny a permit application for a shore erosion control
structure if the department determines there is no significant:erosion problem. or:the shore
protection structure would adversely affect public rights and interests in the waterway.

{3) - The department.may deny a perrit application for.a structure installed specifically
for shore-erosion control if an alternative method could adequately protect the shoreline and
result'in less adverse envifanmentai imp_acts_ qonsisteﬂt _wit_h s. NR 328.05. N,’z 4 g0

NR 328, ‘¥{J Existing structures Allof the pmvzs:ons of this subchapter apply tfvl:
replacement of erosion control structures. “Replacement” means a degree of structural
changes to the erosion control structure by which a section of the structure is being
recreated. . For bulkheads, any repairs down to-or at the footing of the structure are -
considered replacement. For revetments insiatlaftiq@mpiacement of filter fabric_or base a7
substrate is considered prima facia evidence of replacement, Repair or maintenance of
structures is not subject to the provisions of this subchapter. Planting or replanting of
vegetation is repair of the structure. For revetments and toe protection structures,
redistribution of rock material is considered repair. Repair does not involve excavation of

material. Conditions of pre-existing issued permits remain énforcelunless amended by action
of the department Ny T D

S ——— L [ 3 OO

- Subchapter I - Municipal Breakwater Permits
NR 328.20 Purpose. The purpose of this subchapter is 1o establish when deposité of

material constitute structures for the purpose of controlling shore erosion and to set criteria
for determining when structures will be authorized under s. 30.12, Siats,

10




NR 328.21 Applicability. Permits for breakwaters may be issued to municipalities for
placement in the following water bodies: Lake Koshkonong, Petenwell flowage, Castle Rock
Jake, Big Eau Pleine reservoir, Lake Nokomis -~ Rice River reservoir, Lake DuBay, Beaver Dam
lake, Lake Buttes des Morts, Lake Povgan i,ake W:nneconne, and Lake Wmnebago

Note: The listed waters are generaiiy typif:ed by fctlowmg cond;t:ons - impounded;
5000 acres and larger; extensive water level fluctuation; hlgh shorehne recession rates;
historic loss of shoreline vegetatmn -

inn this subchapter: /
o e S e ‘é«c r
{1) “Breakwater” means t of stone, concrete or similar inert material 3
or mare horizontal feet offshore, generally parallel to the shoreline for the purpose of
con’tmitlng shore erosion and pmsemng or resatir;?g aquatm habitat :

NR 328.22 Deﬁnitianm

A2 "Compmhenswe pian means / plan that mclucies data on: water resources,
including public rights and interests in navjgable waiers, ‘data on existing and potential uses of
thie water body ‘and any use: impairmems, alternatives and recommended actions to protect or
restore water resources: or allocate uses:¢ the water: body : :

(3} “Department" means the de-partment of natura! Tes0urces. C\_ .
_ : : : : R LS
A4} “!\;‘iumcma[:ty” means any mwn v:iiage, city or county in this state, : {5\ “ /7
¥

.;!\h.vJ . {

{b} “Structure means anythmg man- made, havmg shape form and uts!:ty either ' Ia /},; \ ,oj ”f'i '
permanently or tempcraniy attached to or.extendmg above the ground.

o)t

i\lR 328 23 Standar S/Bfégkwaters may be author;zed wher f

B

H} They are determmed by the dapartment to be the best management practme 10
control shore erosuon and preserve or restore aquatsc hab!tat

2) The practme is specafscaﬁy mcemmended for the PUTPOSE sgecsfied in sub. {1} mva
comprehetisive plan approved by the department fer management m‘{ a specaﬁc water body
and its watershed - SRS N : -

{3} The municipality agrees to comply with the requamments ofs. 1.11, Stats ;

(4} The department has complied with the notice and hearing procedures in s. -30.62
{3} and {4}, Stats. o

NR 228.24 Conditions of permits: tn-addition to any conditions deemed necessary to
protect public rights and interests in navigable waters under s. 30.12, Stats., any
authorization issued by the ciepartment under this subchapter shall contain the foiiﬁwmg
conditions?

{1) The structure shall remain under public ownership or control.

11




(2} No ancillary structures or facilities, other than scientific measuring devices and
navigational markers, shall be located on or attached to the breakwater.

_ {3) The municipality shall take all necessary steps to ensure the safety of navigation
in the vicinity of the breakwater. Where marking is used, it shall be in conformance with s.
NR 5.09 and any federal or local requirements for similar structures.

The foregoing rules were approved and adopted by the State of Wisconsin Natural
Resources Board on

The rules shall take effect on the first day of the month following publication in the
Wisconsin administrative register as provided in s. 227.22(2}intro.), Stats,

Dated at Madison, Wisconsin

i

STATE OF WISCONSIN
DEPARTMENT OF NATURAL RESOURCES

By

Darrelt Bazzell, Secretary
(SEAL)
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State of Wisconsin
Department of Natural Resources

NOTICE TO PRESIDING OFFICERS

OF PROPOSED RULEMAKING

Fursuant to s. 227.18, Stats., notice is hereby given that final draft rules are being

submitted to the presiding officer of each house of the legislature. The rules being

submitted are:

Natural Resources Board Order No. EH-3/-0/

Legislative Council Rules Clearinghouse Number O/~ 70T

Subject of Rules __QMQMM_@Z&Z&_—MJ %&2/

Al et . L g ppong of Z}Léfmga_? c.ar

Date of Transmittal to Presiding Officers M S 2oay

Send a copy of any correspondence or notices pertaining to this rule to:

Carol Turner, Rules Coordinator
DNR Bureau of Legal Services
LS/5, 101 South Webster

Telephone: 266-1959
e-mail: turnec@dnr.state.wi.us

An electronic copy of the proposed rule may be cobtained by contacting Ms. Tumner




REPORT TO LEGISLATURE.

NR 328, Wis. Adm. Code _
Shore erosion control for inland lakes and ﬂowages

Board Order No. FH-31-01
Clearinghouse Rule No. 01-103

Statement of Need

Several of Wisconsin's large infand flowages exhibit systemic problems related to water Ievei
management. One of the most severe pmbiams is loss of their adjacent wetlands, Lateral recession
rates of 6 to 10 feef per year are now common. Historically, these wetlands. have been protected
by summer drawdown (to reastabhsh emergency piants) or by placzng 0 _jr;prap agaanst the face of
the wetland Permanent breakwaters are another newer approach. that pratects the wetland from _
erosion whaie promoting a natural transition zone. This approach entaﬁs the construction of an
offshore, wave»arrestor structure to absorb wave energy which provudes a quiet zone behind:it.
Agquatic plants soon colonize the quiet zone and provide a ﬂaturai transition between the' water and
the wetland. The wave arrestors are typically linear rock structures placed 50 to 100 feet off
shore, roughly parallel to the shoreline.

The proposed rule deals with opportunities to permit offshore permanent breakwaters for a special
set of listed waters. These waters are typified by the following conditions - impounded; 2,500
acres and larger; extensive water level fiuctuaﬂon, high shoreimafwetiand recession rates; hlstonc
loss of shoreline vegetation. The proposad rule enables the Department to’ identity waters where
permanent breakwaters are useful for erosion control and restoration of aguatic habitat. The
purpose. of the prcposed nile is to establish where deposits of matenai constitute structures: {as
opposed ‘to fill} for:the’ purpose of contfcifmg shore erosion’ and o set standards for determmmg
when structures may be-authorized under s. “30.12, Stats. ' S :

Modifications as a Resuit of Public Hearing
The following madifi-catiéhs were made as a result of pubiic comment:

ﬁxpanded eflgabslaty to other similar public entities, mciudmg but not itmtted to, state and
federal government, inland lake protection and rehabilitation districts or samttar spemai purpose units

of government, and public utilities.

Specifically identified owners of riparian upland adjacent to, or flowed lands underiying, such
structures shall be co-applicants, ‘ h

Broadened and clarified conditions of p_e_’rrﬁit_s_ as related to public cor}tr'bi,
Eliminated wording related té'nav:iga_t:ipnai_ marking.

Added waters to eligible list — Lake Sinnissippi, Lake Puckaway, Rainbow Flowage, Willow
Flowage, Fox Lake, and impoundments of the Mississippi river. ' '

Require structure be designed by professional engineer,






Response to Legislative Council Rules Clearinghouse Report

The Legislative Council Rules Clearinghouse Report commented on both subchs. I and il to ch, NR
328. At the present time, the Department is only adopting subch. Il to ch. NR 328. The comments
relevant to subch. |l have been incorporated into the proposed rule.

Final Regulatory Flexibility Analysis

Permit requirements for riparian waterfront property owners altering their shoreline are already
established under s. 30.12, Stats., and no further reporting requirements are imposed on small
business. Therefore, pursuant to s. 227.114(8)(b), Stats., these rules will not directly affect small
business and no analysis is required.



_ ORDER OF THE STATE OF WISCONSIN
NATURAL RESOURCES BOARD
CREATING RULES

The Wisconsin Natural Resources Board proposes an order to create NR 328, subch. il relating
to department standards for erosion contrel in lakes.and impoundments.

FH-31-01

.Anaiysis prepared by the Department of Natural Resou.rces

Statutory authority: s. 30.2035, Stats, .
Statutes mterpreted s. 30,1242} and (3)(a)3 Stats

This order caélfaes tha fsndmgs af a dapariment study on shorelme pretect;cm measures as
required umier S0 30,2035, Stats to prevent-adverse effacts caused during and.after shore
;arctectton canstmctmn actwlt:es and to.achieve consistency in the application of navigable
water laws for the construction of erosion control structures T

SECTION 1. Chapter NR 328, subch, Hl is crea‘ced 10 read

Chap:er I\iR 328
Standaﬂis for-Shore Erosion Control
in Lakes and lmpoundmeuts

Sub{:haptar ﬂ - Mumclpal Breakwater Permsts

NR:328. 20 Purpose The. purpase nf thrs subchapter is to estabhsh when deposits of
material‘constitute structures for'the purpose of: ccntmﬁmg shore ‘erosion and to set criteria
for determining -‘when ‘structures will be authorized under's. 30.12, Stats. :

NR 328,21 -Applicability. (1} EUGIBLE WATERWAYS. Permits for breakwaters may be
issued for piacement in the foiiowmg water bodies: Castle Rock and Petenwell flowages,
Adams and Juneau counties; Lake Koshkonong, Dane, Jefferson, and Rock counties; Beaver
Dam lake; Fox lake, and Lake Sinissippi, Dodge county; Lake Puckaway Green Lake county;
Lake Nokomis ~ Rice River reservoir, Lincoln and Oneida counties;:Big Eau Pleine reservoir,
Marathon county; Lake DuBay, Marathon and Portage counties; Rainbow and Willow
flowages, Oneida county; Lake Poygan, Winnebago and Waushara counties; Lake Winneconne
and Lake Buttes des-Morts, Winnebago county; Lake Winnebago, Calumet, Fond du Lac, and
Winnebage counties; and impoundments of the Mississippi river.

Note: The listed waters are generally typified by following conditions. — artificially
impounded; 2500 acres and larger; extensive water level fluctuation; high rate of
wetland/shoreline loss from erosion; and historic loss of shoreline vegetation,

{2) WHO MAY APPLY. (a} Permits for breakwaters may be issued to municipalities and
similar public entities, including but not fimited to, state and federal government, inland lake
protection and rehabilitation districts or-similar special purpose units of government and public
utilities. Qwners of riparian upland adjacent to, or flowed lands underlying, the structures shall
be co-applicants if the municipality or public utility is not the riparian owner,







NR 328.24 Conditions of permits. In addition to any conditions deemed necessary to
protect public rights and interests in navigable waters under s. 30.12, Stats., any
authorization issued by the department under this subchapter shall contain the following
conditions:

{1) The structure shall remain under public ownership or control.  Public ownership
and control shall be established by documentation of at least one of the following as part of
the permit application:

{a) Fee title ownership of the structure by a municipality or public entity.

{b} Lease with a term of 25 vears or more of the structure to a municipality or public
entity,

{c) Conservation easement on the structure held by a municipality or public entity that
inciudes _thg;’éghts_to construct and maintain the structure, right of public access to the
structure, - '

{d)‘-'T-iﬂe' to, lease of, or conservation easement securing necessary rights to use and
management of the structure and the area to be protected from wave energy.

{2} No ancillary structures or facilities, other than scientific measuring devices and
navigational markers, shall be located on or attached to the breakwater.

The foregoing rules were approved and adopted by the State of Wisconsin Natural
- Resources Board onh December 5, 2001.

The rules shall take eﬁect on the first day of the month foliowang publication in the
Wisconsin administrative register as provided in 5. 227. 22{2¥intro.}), Stats.

Dated at Madison, Wisconsin

STATE OF WISCONSIN
DEPARTMENT OF NATURAL RESQURCES

By

Darrell Bazzell, Secretary
{SEAL)





